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Capital Market Disclosures: Eight 
Best Practices to Optimize Your 
Registration Statement Filings

Introduction

Perhaps your company is thinking of going public this 
year, or maybe it already is public and wants to sell 
more securities or undertake a merger or acquisition. 
Companies must file certain registration statements with 
the Securities and Exchange Commission (SEC), and these 
forms can be complex. 

Navigating the process for completing a securities offering 
on Forms S-1, S-3, S-4, or S-11 can take from 90 days to 6 
months—and that depends on everything going as planned. 
The journey is often long and arduous, with many potential 
stumbling blocks along the way. 

Google, for instance, almost torpedoed its initial public 
offering in 2004 because Playboy magazine published an 
interview with Google’s founders during the so-called quiet 
period, when company executives are not allowed to talk 
to the press. (Google solved the problem by including the 
interview as a last-minute addition to its official SEC filing.) 

A small number of companies never even get that far. 
Their registration statements are so deficient that SEC 
staff doesn’t even bother to review them and sends what 
is known as a “bed-bug letter.”  Typically, the applicant 
has misread the form instructions, forgotten to include 
financials, or made another glaring error—in most cases, 
without the assistance of experienced legal counsel.

The practice goes back decades. Then-SEC Commissioner 
Hugh Owens discussed the letters in 1970, saying they 
were issued when “the registration statement is so poorly  

 
 
prepared or entails problems so serious that the staff 
will not review the statement.”

Although you are unlikely to get a bed-bug letter, there 
are ways to make the SEC capital market filing process 

Sample SEC bed-bug letter 

This is to advise you that a preliminary review of  
the above registration statement indicates that it 
fails in numerous material respects to comply with the 
requirements of the Securities Act of 1933, the rules 
and regulations under that Act, and the requirements of 
the form. For this reason, we will not perform a detailed 
examination of the registration statement, and we will 
not issue any comments because to do so would delay 
the review of other disclosure documents that do not 
appear to contain comparable deficiencies.

You are advised that we will not recommend acceleration 
of the effective date of the registration statement and 
that, should the registration statement become effective 
in its present form, we would be required to consider 
what recommendation, if any,  
we should make to the Commission. 

We suggest that you consider submitting a substantive 
amendment to correct the deficiencies or a request for 
withdrawal of the filing.

https://hbr.org/2010/05/how-i-did-it-googles-ceo-on-the-enduring-lessons-of-a-quirky-ipo
https://www.sec.gov/news/speech/1970/042570owens.pdf


less daunting. Most registration statements will go 
through several iterations with SEC staff. 

This paper highlights eight best practices that companies 
should follow to ease their way through the capital 
market filing process. Paying attention to the calendar 
is key, especially if your company is aiming for a window 
in which to sell the securities. 

The SEC will handle about 720 new issuer reviews in 2017, 
according to its 2017 congressional budget justification. It 
made “focused comments” on 400 initial public offerings 
in 2016. Of course, only a fraction of these companies 
become public in any one year. 

Still, it is becoming easier for smaller companies to  
access capital markets. Title I of the 2012 Jumpstart 
Our Business Startups (JOBS) Act makes it simpler and 
less costly for emerging growth companies to file IPOs. 
The measure applies to issuers with less than $1 billion 
in total gross revenue, and it allows them to file draft 
registration statements confidentially, file only two 
years of audited financial information, and streamline 
other disclosures. 

“Process is very important, and timing is very important,” 
stressed one securities attorney who has taken a company 
public. “Bankers are always worried about missing the 
window. If you don’t get a deal done by a certain time,  
the market may go away.”

To ensure a smooth process, firms should follow  
these eight guidelines:

1. Make sure the right team with the right tools 
is in place at the beginning. 

That means assembling securities lawyers, independent 
auditors and bankers, plus the right internal and 
compliance experts who know your company and the 
rules it must follow. Consider including the marketing 
experts who will help with the road show once your 
prospectus is ready.

It also means using the right tools to keep the deal on 
track, on time, and accurate, and to enable collaboration 
among the team members.

Auditors must be registered with the Public Company 
Accounting Oversight Board (PCAOB), and they must  

 
also meet certain SEC and PCAOB standards for 
independence. Do not hire an auditor who is a friend. 

The legal and auditing team will be working closely 
with your management team as you draft the registration 
documents. Your team will likely be in disparate locations, 
maybe even different time zones. 

Collaborating may be problematic, with documents 
traditionally going back and forth via email. Version 
control will emerge as an issue. Streamlining the 
effort is essential. 

Experts say it is important to build a team of bankers, 
lawyers, and auditors who have experience with IPOs 
and, ideally, with your industry.

Typically, companies must include two or three years 
of annual audited financial statements. The New York 
Stock Exchange’s IPO guide suggests hiring auditors well 
in advance of preparing the IPO to ensure that financial 
statements and related disclosures to be included in the 
registration statement are presented on a basis consistent 

What form to use?

• Form S-1 is the registration statement typically 
used by a private company that wants to become 
public or by a public company that wishes to make 
a follow-on offering and doesn't qualify to use 
Form S-3. 

• Form S-3 is a shortened form used to register 
securities by a company that has been  public for 
a year or more. But there are some public float 
requirements, and the company must have filed 
its other SEC reports (10-Qs, 8-Ks, 10-Ks, etc.) 
on time to be eligible.

• Form S-4 is used to register debt or equity 
securities issued in exchange for other outstanding 
securities, typically in connection with a merger, 
an acquisition, or a debt exchange offer.

• Form S-11 is used for the registration of 
securities issued by real estate companies, 
including real estate investment trusts. 



with prior year audits. Most venture capital-backed 
companies have auditors in place for several years 
prior to an IPO.

Management will spend a good deal of time on the 
management discussion and analysis (MD&A) section, 
which often gets the most scrutiny from the SEC. 

The SEC corporate financial reporting manual defines 
MD&A as a narrative of the company’s financial 
statements that allows investors “to see the company 
through the eyes of management.” It should provide 
executive-level context to analyze the statements and 
give enough information about earnings and cash flow 
“so that investors can ascertain the likelihood that past 
performance is indicative of future performance.” 

More recent SEC guidance advises companies to avoid 
unnecessary duplicative information and focus instead 
on information that explains the company’s financial 

condition, liquidity, and capital resources. The section 
should include key performance indicators used by 
management. Successes, failures, and future plans should 
also be discussed and interpreted. The analysis cannot be 
a boilerplate, and “should provide a frame of reference” 
that allows readers to understand the company.

“MD&A requires not only a discussion but also an analysis 
of known material trends, events, demands, commitments, 
and uncertainties,” the guidance states. 

Close coordination among the issuer’s financial team, its 
accountants, and counsel is necessary to draft the MD&A, 
and it can be time-consuming.

Expect detailed questions from the SEC within about 
30 days of filing. Companies answer those questions 
with amendments, which may result in more SEC 
questions. The process continues until the SEC says 
it  has no more questions. 

The review process “is not a guarantee that the disclosure 
is complete and accurate,” or that the investment is a 
good one, the SEC notes in its overview of the filing 
process. That responsibility rests with the company and 
the preparers of the filings.

2. Consider a fresh approach to drafting 
the registration form. 

To prepare the filings, many companies staff an IPO work 
group, with isolated teams working on different parts of 
the registration statement in silos. This effort works best 
if there are quality control measures to make sure the 
filing is done right. 

Beyond the MD&A, the SEC requires documentation 
of strong corporate governance, internal controls, risk 
factors, strategies, and more. Companies must back up 
their assertions with exhibits, evidence, and legal opinions. 
They must tell their stories in a way that convinces 
investors the company is a good bet. 

Maybe the law firm starts a draft, while the company 
works independently with outside accountants and 
underwriters on the financial aspects that need to go 
into the document. 

Traditionally, one group might be working in Microsoft® 
Word and another in Excel. At some point, everything 
needs to be stitched together, hopefully by a lead author 
who ensures that the final product has one voice.

How to craft and organize the 
MD&A section

• Include an executive-level overview that provides 
context for the discussion and insights into how 
the company operates 

• Present the most important information first

• Avoid duplicative disclosures

• Identify and discuss key performance indicators 

• Talk about trends and events that may have a 
material effect on the company

• Use clear and understandable language 

• Consider using a tabular presentation for 
relevant financial information

• Review the headings to make sure they 
guide the reader

• Avoid boilerplate and generic language

• Disclose both financial and nonfinancial factors if 
they are relevant to how the company is managed

Source: 2003 SEC Interpretive Guidance

https://www.sec.gov/divisions/corpfin/cffinancialreportingmanual.pdf
https://www.sec.gov/divisions/corpfin/cffinancialreportingmanual.pdf
https://www.sec.gov/divisions/corpfin/cffilingreview.htm
https://www.sec.gov/divisions/corpfin/cffilingreview.htm
https://www.sec.gov/rules/interp/33-8350.htm


Financial data that appears in one section must be made 
consistent throughout the document. The same number 
(e.g., net revenue) may appear in the document many 
times. It is easy to see how such a process can be costly 
and duplicative. 

It is vital to have checks and balances throughout the 
drafting process to ensure accuracy. This means making 
sure that the form is filled out correctly with all the right 
supporting documents. It also means making sure that 
the final version of the form reflects all changes.

This can be a challenge, especially when so many people 
are part of the process. A tool that supports real-time 
updates of data centralized in a single repository will 
ensure accuracy and data integrity across the filing. 
Having a full audit history to know who made what 
change and when helps all team members understand 
the evolution of the filing.

3. Review comment letters on EDGAR, 
so you know what red flags to avoid. 

While feedback from the SEC is a given in an initial 
public offering and not unusual in other offerings, 
knowing what to expect can mitigate unnecessary 
questions and wasted time. The SEC staff’s 
compliance and disclosure interpretations are 
also revelatory. They can be found on the Division of 
Corporation Finance section of sec.gov.

In 2014, two securities lawyers at Nelson Mullins 
published a “client alert” about hot buttons that trigger 
SEC comments on capital market forms. Their advice 
is still valid.

They noted that SEC staff first screens all Form S-4 and S-3 
filings and then decides what kind of review—if any—they 
deserve. The most scrutiny comes in initial public offering 
Form S-1 filings, where review is a given. Questions 
often revolve around emerging company disclosures 
and industry-specific issues, such as cybersecurity 
for banks. Additional topics to focus on include the 
completeness of management and director backgrounds, 
legal opinions, third-party statements, and the role of 
broker-dealers as underwriters. 

“If someone was retired, unemployed, etc., during the 
five-year period leading up to the filing of the Form 

S-1, it must be disclosed regardless of whether the 
registrant thinks that information is immaterial or 
embarrassing. Failure to address gaps in business activity 
will all but guarantee an SEC comment,” the lawyers 
wrote. Legal opinions can also be problematic, they noted, 
especially if the opinion implies that it cannot be relied 
upon by anyone other than the registrant. 

A review of SEC staff comments and issuer responses on 
EDGAR—the federal database that collects and indexes 
SEC filings—shows that the SEC kicked back several 
recent S-4 filings for failing to include the address of 
counsel, even though the law requires such disclosure. 
Another S-1 comment noted that the company’s license 
agreement and registration statement were inconsistent 
on who owned the company’s proprietary technology.

Details matter. The SEC wants to make sure that investors 
understand the material a company is presenting and has 
even created a handbook and guidance on using simpler, 
“plain English” language. 

There are specific requirements for the cover page and 
the front and back pages of the prospectus. Make sure 
you follow them. Know your audience and the information 
you need to disclose, and write with clarity.

Balance the positives and negatives of your business, and 
be sure to include all risk factors.

Using clearer and less convoluted language does not mean 
“dumbing down,” the SEC noted when it issued its 2003 
MD&A guidance. But explaining complex issues clearly 
“can result in more understandable disclosure.”

4. Establish a business reason for deadlines—and 
stick to them. 

Efficiencies in workflow and the drafting process are crucial 
to making sure the filing is finished on time. If you create 
a deadline—and explain to the team why it is necessary to 
meet it—you’ll be in better shape. 

“Everything takes longer than you think. The flip concept 
I always find is things take as long as you give them. Even 
though it might really annoy the accountants and the 
lawyers, having a deadline for business reasons is important 
to keep people focused,” said Nina S. Gordon, a securities 
law partner in the Miami office of Broad and Cassel. 

https://www.sec.gov/divisions/corpfin/guidance/safinterp.htm
http://www.sec.gov/divisions/corpfin/cfguidance.shtml
http://www.sec.gov/divisions/corpfin/cfguidance.shtml
http://www.sec.gov/
https://www.sec.gov/pdf/handbook.pdf
https://www.sec.gov/interps/legal/slbcf7.htm


She was working on an IPO for a Florida homeowners’ 
insurance company one summer. The process had to be 
complete before hurricane season began—or the market 
for the opportunity would disappear. “No one would close 
if there was a hurricane in the Atlantic,” she said. “Having 
a business reason articulated to the team really can keep 
things moving along well.” 

5. Make sure you have identified the required exhibits 
and that you have done your due diligence to 
identify the evidence necessary to back up the 
factual statements included in the filing. 

The registration statement must include exhibits, including 
an underwriting agreement, articles of incorporation, 
bylaws, legal and tax opinions, an accounting comfort 
letter, and material agreements and contracts, which can 
cover employment arrangements, compensation, licensing, 
acquisition, and succession plans, and more.

Begin compiling these documents at the start of the IPO 
process. It may take time, and you don’t want to wait until 
the end to start scrambling for hard-to-find agreements. 
This due diligence guide from Armanino is a good resource.

You’ll need to ask the SEC for special confidential 
treatment if you decide any specific document could 
adversely affect the company if it were made public.

The underwriters will formally undertake a due diligence 
process, usually with their counsel. They may interview 
senior management and officers, conduct background 
checks, talk to customers, business partners, lenders, and 
the firm’s accountants. The goal is to learn as much about 
the company as possible, so they can get comfortable that 
the description of the company’s business included in the 
registration statement is accurate, complete, and truthful. 
The investment bankers will also conduct financial due 
diligence, reviewing years of financial statements and 
other company documents. 

The company must be able to supply evidence to 
support claims in the registration statement it has made. 
No company wants to be sued, and proper due diligence 
gives a firm’s underwriters and directors a liability defense 
for potential mistakes in the documents. It also mitigates 
reputational risk. 

Due diligence may uncover problems in the business 
or IPO process that should be corrected before the  
company goes public. 

6. Get ready to file documents in XBRL. 

Once you become public, the SEC will require your first  
Form 10-Q quarterly financial statement (and schedules) 
to be in the data format known as Extensible Business 
Reporting Language (XBRL).

XBRL, which relies on data tagging, allows financial 
statements to be easily downloaded, analyzed, and 
compared. You will also have to post your XBRL 
documents on your website. 

Though it isn’t required, you can voluntarily submit an 
XBRL filing along with the S-1 registration form. But that 
will lock you in to providing all subsequent filings in an 
XBRL format, including amendments. Companies that have 
filed 10-Qs or annual reports on Form 10-K previously 
with the SEC must file their IPO exhibits in XBRL. 

Best advice—start XBRL planning at the same time as 
you begin plans to go public. If your financial statements 
and footnotes are properly tagged in advance, your life 
post-IPO will be much easier. Use a tool for your filing 
that supports XBRL throughout the process.

7. Take advantage of cloud technology that 
streamlines the process.

There’s no reason why a company should waste time  
and money comparing its final registration form to 
previous versions to make sure everything was done 
right. Choosing the right tool can improve the capital 
market filing process from the start. 

Companies shouldn’t miss the window for a sale because 
they need to make a last-minute change and their lawyers, 
accountants, and bankers have to sign off on paper. 

As you evaluate your technology provider options, 
consider the following. The right provider will:

• Leverage cloud technology 
Accessibility, innovation, reliability, security, and 
affordability are all reasons that successful filers 
value cloud technology.

• Improve data accuracy with a single source of truth 
Knowing that the SEC looks for inconsistencies, 
successful filers need a technology platform that 
will reduce errors, create auditable processes that 
provide visibility into changes, liberate users from 
office productivity tools, and manage information in 

http://info.armaninollp.com/evolution/2015/recaps/[IPO%20Readiness%202]%20Bottomline%20Benefits%20of%20Proactive%20Preparation%20(Matt%20&%20Peter).pdf


a single environment. With a single source of truth, 
data is live-linked and consistent in all references.

• Reduce manual efforts  
 Timing of your offering is critical, so processes 
that increase efficiency and reduce time spent 
on non-value add activities are of paramount 
importance.

• Enable real-time collaboration 
 Teams who use a technology platform that 
supports real-time collaboration are able to 
effectively communicate and share information 
and data with working group members. 

• Have deep XBRL expertise 
 The right technology provider will have deep staff 
expertise in XBRL, setting up the company for future 
successful filings.

Wdesk is cloud software that enables the entire working 
group to access the registration form concurrently. 
Last-minute changes, whether in numbers, text, tables, 
or charts are easily managed and reflected in real time 
across the filing. Directed comments and tasking keep 
the workflow streamlined. An audit trail shows who made 
what changes and when. Such a history can be invaluable. 

The financial data remains consistent and is linked 
throughout the entire document, so when a number is 
updated in one section, the change carries over every 
time that number is cited. During drafting sessions, 
lawyers and others can make changes in the document 
in real time, rather than taking notes and later making 
manual revisions. 

Wdesk also streamlines the transition to XBRL. When 
you use Wdesk for the S-1, it can convert the filing into 
a 10-Q, saving countless billable hours that you would 
otherwise spend on accounting, auditing, and tagging. 
Since 2010, Workiva, the maker of Wdesk, has grown to 
be the largest provider of technology and professional 
services to support SEC XBRL filings. 

If the company needs to update the financials with 
the next quarter’s new numbers, Wdesk links all data 
throughout the form, so there is no need to repopulate 
hundreds of pages with new financial information.

The end result is a cohesive document. Edits are 
transparent, and there is no need for an expensive 

scrubbing sessions before filing to make sure that 
the numbers match up.

Wdesk also has underwriter style guides, which can 
update the S-1 format automatically. When the time 
comes to print and file the form, Wdesk can produce 
a document that is instantly viewable on EDGAR.

8. Expect the unexpected, and be ready to turn 
on a dime. 

You need ways to respond to unexpected obstacles 
that can delay your IPO. 

One IPO ran into issues when the SEC questioned 
how it accounted for government grants. The company 
responded with an explanation from its auditors and 
moved ahead with its road show and preliminary 
prospectus, known as a red herring. But the SEC still 
wasn’t satisfied. After several comment letters, the 
company finally decided it had to restate its financial 
statements. But it had only one day to do so. 

“We made all the changes in 24 hours,” said the 
firm’s general counsel, “which enabled us to still get 
the deal priced on the last day before the window 
of opportunity closed.”

The company used Wdesk to change its financial 
statements, get auditor and legal sign-off, and make sure 
every exhibit and document was accurate—all in one day. 
Since everything was linked, the process was smooth. 
The lawyers, accountants, and bankers, each in different 
cities hundreds of miles away, were able to see the 
changes in real time.

In a public offering, time equals money. Missing a targeted 
pricing date can cost a company untold millions. Saving 
time is essential. 

Conclusion

Executing on capital market transactions can be an 
expensive proposition. Companies must make sure they 
understand the registration statement filing process and 
what type of scrutiny they’ll undergo. 

“Everything they do will be scrutinized and  
second-guessed,” securities lawyer Gordon said. 
“They must explain and justify their actions to outside 
investors.” Some people, she noted, “do not have the 
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internal moral compass to be public. You need to 
ferret that out early on.” 

Regardless of where you are at in the maturity 
of your registration statement filing process, the 
challenges of dealing with complex documents and 
disparate teams is always there. Utilizing desktop 
software, security-challenged processes—such as 
email or legacy financial printer processes—has its limits.  
Modern cloud solutions that focus on productivity to 
support, automate, and drive efficiencies are available 
to address your registration statement filing needs. 
Whether you are at the early stages of exploring 
an IPO or a mature public company with S-3 or S-4 
requirements, investing in the proper technology and 
XBRL expertise is critical for your filing success.

About Workiva

Workiva (NYSE:WK) delivers Wdesk, an intuitive 
cloud platform that modernizes how people work 
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offering controlled collaboration, data integration, 
granular permissions, and a full audit trail. Wdesk helps 
mitigate risk, improves productivity, and gives users 
confidence in their data-driven decisions. For more 
information, visit workiva.com. 
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